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EDITORIAL NOTES. 


One of the matters that is greatly concerning thousands of Jersev- 
men is the new tax law of the State of New York, which imposes a 
discriminatory tax on non-residents doing business in that State. 
Commuters and also those agents resident in New Jersey who are in 
the employ of New York city firms are to be mulcted in amounts pro- 

portionate to their incomes or salaries in that city (or in Brooklyn, for 
there are some whose daily business takes them to Brooklyn). The 
same thing applies to commuters and others resident in Connecticut 
or Pennsylvania who do business in the State of New York, or for 
principals in that State. The suggestion has been made that it may 
have the effect to compel some commuters and agents to reside in New 
York City in order not to be discriminated against. This new law, 
being an income tax law, levies a tax that is to be paid between Janu- 
ary 1 and March 15 of each year. It taxes all incomes up to $10,000 at 
one per cent., and above that to $50,000 at two per cent., etc., but 
exempts unmarried men up to $1,000 and married men up to $2,000; it 
also provides that “any person, firm, or corporation in the State who 
pays to any person for personal service (salary, wages, fees, compen- 
sation), must retain two per cent. of the amount paid, if for the year it 
exceeds $1,000, unless the recipient of the income files a certificate 
—- that he is a resident of the State.” This seems to mean that 

New Jersey resident employed in New York will have two per cent. 
of this salary deducted by his employer. Half of this deduction will be 

tained by the State and the other half will be rebated to the recipient 
of f the i income. When the income tax bill was first drafted it provided 
for a flat rate of two per cent. on all incomes, but later amendments 
ixed the sliding rates of one, two and three per cent. It is said that 
it was through an “oversight” that no change was made in the law so 
as to provide an exemption for non-residents, but we think this is 
doubtful. And we further doubt if the law be constitutional in the 
face of Section II. of Article IV. of the Federal Constitution, which 

provides: “The citizens of each State shall be entitled to all privileges 
and immunities of citizens in the several States.” A citizen of New 
Jersey is discriminated against because he cannot “file a certificate 
showing that he is a resident of” New York State. True in various 
matters non-residents are discriminated against, but not as to taxation 
of incomes; and, when the income is really earned in New Jersey, as in 
the case of agents located here but receiving salaries from New York 
houses, it is very clearly a case of interfering with incomes which in 
no manner affects the State of New York. 
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Usually we refer, in the case of deaths in this State, only to mem- 
bers of the Bar or prominent men in high offices, but it is well now to 
say a few words concerning Miss Elizabeth A. Allen, of Hoboken, the 
“mother” of teachers pensions, not only in New Jersey, but, it is said, 
in the United States. Among the things credited to her in this State 
are these: She “rounded the New Jersey Teachers’ Retirement Fund 
in 1896; was a trustee from its inception, and secretary for more than 
twenty years; was instrumental in obtaining the State-wide thirty-five 
years’ half-pay pension, the State-wide revs howe tenure of service law 
and the Hoboken Teachers’ Mutual Aid Association ; helped to organ- 
ize the Hoboken Red Cross, and was its first vice-president ; helped 
organize the Hoboken Woman's Club, and had been its President ; was 
a trustee of the Mary Fisher Home, and a member of the Hoboken 
Chamber of Commerce, the Daughters of the Revolution, the National 
Education Association, the New Jersey State Teachers’ Association, 
of which she was the only woman President, the New Jersey Woman 
Suffrage Association, and of many other societies, in all of which she 
was an active worker.” This is enough to show her energy, and as to 
character it was unsullied and noble. That she may have made mis- 
takes in supposing the retirement fund was based on sound principles 
when it was not (if such was really the case, as often charged) does 
not militate against the fact that she was sincere, honest and exceed- 
ingly capable, and that she accompiished a vast deal of good. In our 
“Miscellany” we reproduce a poem written directly after her death by 
Mr. Justice Minturn of our Supreme Court, who was her devoted 
friend, and she had hundreds of friends, tried and true, in all parts of 
the State. At a memorial meeting held on May 23 in Hoboken, ar- 
ranged for by the city Board of Education, Justice Minturn presided, 
and there were some fine tributes paid to the deceased. 





Four more Local Option decisions were rendered in the Supreme 
Court on May 21 by Mr. Justice Minturn, and they followed the lines 
of previous decisions. Two related to localities in Sussex county, and 
the elections therein were upset because the statute was not followed; 
in one case the governing body did not determine upon the sufficiency 
of the petition when presented, and in the other case the publication 
was erroneous. Two cases related to Andover, Sussex county, and to 
Hillsborough township, Somerset county, and in these the elections 
were upheld, the Court holding that the statutes were substantially 
complied with; in the Andover ca%e the Judge stating that the pro- 
vision of the Local Option Act respecting notice to absent soldiers is 
not applicable to a general election, but was intended to become oper- 
ative only in case of a special election. What puzzles us is how it is 
possible for lawyers not to follow a plain statute as to the method of 
obtaining and holding an election. Certainly those who ask for an 
election must consult an attorney, and the municipalities all have 
attorneys, and yet in various cases where elections have been con- 
tested on the liquor question during the past year the Court has been 
constrained to upset the results, if against license, because of technical 
irregularities. It will hardly do to charge a design on the part of some 
attorneys, but it does seem singular what mistakes have been made. 
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The Chancellor did not mince matters the last month in a case 
involving an attorney who converted his client’s funds to his own use. 
It seems that the attorney collected a claim of over $6,000 and con- 
cealed the fact of collection while using the same and until the dis- 
covery by his clients of the collection and proceedings in Chancery 
to enforce payment. The point up was, whether any counsel fees 
should be allowed to him in defending the Chancery proceedings. The 
Chancellor said no; not outside of $13.94 for disbursements for his 
clients. “The rest of the fund collected by him must be turned over 
forthwith to his clients, without any deduction for fees as solicitor or 
counsel, not excepting the fees for services included in the taxed bills 
of costs.” And the Chancellor added: 

“I have said, and do not wish to be understood as intimating, 
that a solicitor or attorney may not with propriety deposit a check 
which he receives for and on account of a client in his individual 
account at his bank. All solicitors and attorneys do not keep bank 
accounts as such, and, even if they did, a conversion by one to his own 
use could as easily be accomplished out of a fund deposited to his 
sredit as solicitor or attorney as in his individual name. What I do 
say, and I do not wish to be misunderstood about it, is, that it is the 
absolute duty of a solicitor or attorney to forthwith notify his client 
of a collection made for his account and to make remittance to him, 
less his proper charges, as soon as he reasonably can do so after the 
receipt of his client’s money—say within a few days at farthest.” 





Four years ago, and even less, it would have seemed an incredible 
feat for one steamship to transport at one sailing 12,000 or more 
soldiers. But this is what the Leviathan has been doing for some 
fifteen or more trips past. It began with transporting 7,251 soldiers 
eastward to Europe, soon increasing it to over 10,000 per trip. On 
the returning of soldiers home to New York it has brought in from 
10,000 to 12,000 right along. This was the German crack vessel, the 
Leviathan being known in pre-war days as the Vaterland. Her first 
trip was made from Hamburg to Hoboken in May, 1914. She was 
held here when the War began and for three years was idle; then 
the War was taken up by this country, and the German sailors, acting 
as vandals, thought to make her unusable, but the sum of one and 
2 quarter millions made her better than ever, and she promptly carried 
94,189 soldiers to Europe, and probably will bring back more than 
that number. As a six-day voyage she “has made ail her trips with 
the regularity of clockwork and will finish this war with the greatest 
record of any single ship in troop transport.” Her future ownership 
will figure in the settlement between the United States and Germany. 





Among the multitudinous Acts passed by our State Legisiature 
every session, some of them wise and many otherwise, it does not 
seem to have occurred to any legislator to provide for the effectual 
sealing up of a will in an envelope in the presence of witnesses and 
its deposition in the office of the county clerk, or recorder of deeds, 
where it could only be removed by the testator himself or, upon his 
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death, opened in the presence of the clerk, orrecorder. Such a law 
would doubtless be taken advantage of by many testators and would 
prevent the destruction of wills for fraudulent purposes. How many 
wills are annually destroyed in New Jersey, not to say in the United 
States, by fraud-doers it is impossible to say, but almost any lawyer 
of experience can testify that there are good grounds for suspicion 
in too many cases that some relative who holds a will in his or her 
possession and knows or discovers that its contents are not such 
as is pleasing, makes way with it. Then “no will is found”; intestacy 
follows, and the desires of the testator, or testatrix never becomes 
provable. Other and lesser papers are protected by law; why not 
wills? 





The question of whether religious, charitable, etc., organizations 
owning land and buildings and operating them actually and exclu- 
sively for religious or charitable purposes is exempted from tax on 
the property is settled by the law of 1913 (P. C., p 570), although it 
seems that various cases reach the State Board of Taxes and Assess- 
ment in which the judicial body must point out the fact. A more 
unusual question, however, arose in the case of the Y. W. C. A. of 
Philadelphia v. Monmouth County Board of Taxation, in which a 
certiorari was taken and decided by the Supreme Court at the 
February Term, Mr. Justice Minturn rendering the opinion. The Y 
W. C. A. had land and buildings at Asbury Park and we assume it 
was intaxable until the event occurred which deprived the Asso- 
ciation of actually using the land for charitable purposes ; the buildings 
were totally destroyed by fire. Thereupon the assessor assessed the 
land at $19,200. On appeal the Monmouth Board affirmed the assess- 
ment, and hence the certiorari to the Supreme Court. The Justice 
said: “The language of the Act is in the conjunctive, buildings and 
land ‘actually used for charitable purposes.’ The public policy under- 
lying concessions of this character is invariably based upon actual 
use as a presumable quid pro quo for the concession. Once the use 
ceases the legislative reason actuating the concession ceases with it. 
‘Ratione cessante cessat, ipsa lex.’ Such is the ratio decidendi of the 
various adjudications of this court, and the Court of Errors, where 
the question has received consideration.” Reference is then made to 
the recent case of Longpart v. Bamberger Leashore Homer reported 
_ as yet only in 102 At. 633 & 





There has been some correspondence in the Journal on the sub- 
ject of the necessity for a certain attendance at school, law school or 
college before applying for admission to the Bar. Elsewhere we 
give a Canadian view of the subject of “Legal Education.” We may 
have something to say on the subject later, but just now we suggest 
that the examination questions asked of attorneys are not of the kind 
to bring out the fact of the qualifications of applicants on those 
fundamental propositions of law which every lawyer must know to 
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be a successful practitioner. Technical questions based on the statutes 
and decisions of our Courts do not reach the main point, of whether 
the elementary subjects treated in Blackstone, Kent and other 
approved authors are known to the applicants. As a matter of fact 
few lawyers in actual practice can answer with accuracy offhand (as 
the examinations require) the questions put down for solution on 
the examination papers, and how can it be expected that those fresh 
from the schools, who do not possess a knowledge of the ins and outs 
of our voluminous statutes, can do it? We think many if not most 
of the examination questions put to applying attorneys in New Jersey 
are calculated to puzzle and lead to failures, whereas the older- 
fashioned questions based upon the common law and on a few well- 
understood modern statutory changes in the common law would 
really show whether an applicant has improved his opportunities to 
get the foundation principles of jurisprudence or not. We should 
like to hear what some of our old practitioners and even our Judges 
think of this view. 





The new automobile law concerning sales of automobiles is im- 
portant. It aims to prevent theft by making it difficult for the pos- 
sessor of a stolen car to get rid of it. The owner of a car which has no 
manufacturer’s number on it, or only a mutilated number, cannot sell 
it; nor can a person buy such a car; and hence it is of great import- 
ance that a knowledge of this law should be spread far and wide among 
the public. Section 3 of the new law reads: “No motor vehicle shall 
be sold or purchased unless it contains the manufacturer’s number, nor 
shall there be a sale or purchase of a motor vehicle containing an oblit- 
erated, erased or mutilated manufacturer’s number.” Section 4 re- 
quires: “In all sales or purchases of a motor vehicle directly from the 
manufacturer or through an agent or agency of such manufacturer, 
there shall be issued to the purchaser a manufacturer’s bill of sale, 
which bill of sale shall contain the manufacturer’s number on the 
engine or motor of the motor vehicle so sold.” Section 5 continues: 
“In all other sales or purchases of motor vehicles the original bill of 
sale shall be assigned by the seller to the purchaser by an assignment 
witnessed by two persons and acknowledged by the seller before a 
notary public. All such assignments shall at all times be kept and 
attached to the original manufacturer’s bill of sale; provided, however, 
that in the event the said motor vehicle was purchased from the manu- 
facturer or his agent prior to the going into effect of this act, then, 
instead of assigning the original bill of sale and attaching such assign- 
ment to said original bill, the seller shall execute a new bill of sale, 
witnessed by two persons and acknowledged before a notary public.” 
Another drastic provision is that whenever a person comes into pos- 
session of any part of an automobile upon which numbers have been 
mutilated he shall, within ten days, notify the commissioner of motor 
vehicles or be subject to a fine running from $100 to $300. 
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One of the recent decisions of the Supreme Court (In re 
North Bergen Township), opinion by Garrison, J., holds that in apply- 
ing for an investigation of municipal affairs under P. L. 1898, p. 155, 
it is not necessary to go into particulars. The application set forth 
that the affiants “have cause to believe that the moneys of the town- 
ship of North Bergen are being and have been unlawfully expended,” 
thus following the language of the statute. The Justice refers to the 
case of Park Ridge v. Reynolds, 74 N. J. Law 449, which was cited as 
opposed to the present ruling, and finds that the two cases are not 
opposed, but in fact alike on the particular point involved, while it was 
also held in the Park Ridge case that after the order to investigate had 
been made there might be, by proper proceedings, an inquiry insti- 
tuted as to whether the Judge making the order had been imposed 
upon. 





Vice-Chancellor Lane has not taken kindly to the action of a New 
Brunswick attorney in advising and beginning proceedings in volun- 
tary bankruptcy in a case where a certain restraining order had been 
issued by the Vice-Chancellor enjoining the directors of the company 
concerned from all future exercise of franchise rights and privileges 
pending an order to show cause why a temporary receiver should not 
be made permanent. The Vice-Chancellor is reported to have said: 
“The Company was dead, as dead as a man is dead whose corpse lies 
in its grave. And the officers and directors who participated in the 
filing of the voluntary petition in bankruptcy committed a gross con- 
tempt for which they will be punished.” He then ordered that the 
directors show cause why they should not be punished for contempt, 
and the attorney for those interested in the receivership was asked to 
appear before the Federal Court and seek to have the preliminary 
order as to bankruptcy proceedings expunged from the record. 





A CANADIAN VIEW OF LEGAL EDUCATION. 


Legal education is an ambiguous term comprising two distinct 
processes: (a) learning law; (b) learning to be a lawyer. The second 
process consists in intimate association with practising lawyers; fol- 
lowing the office; frequently the Courts; practice of the profession; 
experience of life; it begins before admission, and continues during 
the whole of a man’s professional career; essentially it is a process 
of self-education. Success of failute depends upon the reaction of the 
individual to his environment. Teaching has very little to do with 
it. On the other hand the first process, to which the term legal edu- 
cation might not improperly be restricted, is a different thing alto- 
gether. It is academic in its methods. It calls into play not the qualli- 
ties which make for success in the rough and tumble of forensic prac- 
tice, but the “still and mental parts” the cultivation of which makes an 
educated man no less than an educated lawyer. It demands on the 
part of the teacher the same qualities as are called for in any other 
branch of scholastic work; concentration of purpose, sympathetic 
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handling of the individual case, delight in the work for its own sake 
as one of the noblest in which the human faculties can engage. This 
is not a task for amateurs, who give to it two or three hours a week 
spared from the engrossing pre-occupations of professional life. It 
demands a man’s whole time and attention. 

So much of the teacher. What of the student? He must not 
be distracted from his studies. He must not suppose that legal edu- 
cation consists in hearing two or three lectures a day, committing 
them more or less accurately to writing, getting them off by heart, 
reproducing them more or less inaccurately in examination, and so 
being crowned with a diploma or degree. This is not education at all. 
It is an abuse of the powers of the human mind. May I repeat what 
I have said before in your columns? “Every hour in the class-room 
ought to imply several hours of private study; how many depends 
upon the nature of the subject and the individuality of the teacher. 
A lecture is like an ice-berg; the part that shows above the water 
is only a small part of the whole. So in the matter of lecture attend- 
ance. The student who runs away to the office as soon as the lecture 
is over gets little good from the lecture, and, I should suppose, the 
student who runs away from the office to attend lectures does not 
get the full advantage from the office either.” Briefly: Do one thing 
at a time, and do it in the best possible way. The conclusion follows 
inevitably. Law school study and office attendance should be con- 
secutive, not concurrent; and further, as I have indicated above, the 
work of the law school should, when possible, be principally entrusted 
to men who are adapted to this kind of work. In saying this I must 
not be understood to rule out the valuable assistance which can be 
rendered by judges and practising lawyers; all I mean is that we 
cannot expect them to be specialists in education . . 

I am prepared to hear an objection, which is listened to with 
respect when it comes, as sometimes happens, from men of high stand- 
ing at the Bar. It amounts to this: “What is the good of a law school 
training? I have got on well enough without it.” The answer is 
obvious. “You, my dear sir,” one might reply, “have succeeded not 
because of the system, but in spite of it. Your powers of brain, your 
force of character, would have brought you to the front under any 
system. It does not follow that what has done well enough for you, 
is the best possible system for the average man. And further, what 
was good for you twenty or thirty years ago is not necessarily good 
for everybody, or for anybody, under the altered conditions of the 
present day.” 

Not to claim too much weight for my own opinion (though I 
may say that I have been teaching law for many years and write with 
some experience), I would urge any of your readers who doubt the 
truth of what I say to procure the recently published “Centennial 
History of the Harvard Law School.” Why has that institution risen 
to its present commanding position, why is it famous the world over, 
why has it shown the way to many other law schools in the United 
States of America, which by following its lead, are able to compete 
on equal terms for pride of place? Simply because, some fifty years 
ago, a man of genius called Langdell advised, and a man of vision 
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called Eliot approved, what was then a new departure in legal edu- 
cation. I attach less importance to the method than to the spirit 
which animated it; which was essentially nothing but this—concen-. 
trated and continuous effort on the part of teacher and student directed 
towards the desired end. 

The system inaugurated by Langdell and Eliot has fully justified 
itself. But there is one weakness in the law school training of the 
United States. As a preparation for practice it is incomplete. It 
should be followed by one or two years in the office. This is the 
recommendation of the Report on Legal Education presented to the 
Canadian Bar Association last year—three years in the Law School, 
followed by one or two years in the office. If this is adopted, we shall 
have in Canada the best system of legal education in the world. 

I should like to say something about methods of study; the value 
of the comparative method, which is calculated to “quicken and 
invigorate the understanding,” and no less, to “open and liberalize 
it” ; the importance of instilling into the student a sense of professional 
honour and of civic duty; but I must not encroach further upon your 
space. May I add merely that legal education should be directed to 
producing not only competent practitioners, but men who by their 
wise and sympathetic handling of the problems of our national life, 
will add to the dignity and influence of the great profession of the 
Law °—R. lV. Lee, Faculty of Law, McGili University. 





A LAYWOMAN'S VIEW OF PUNISHMENT 


When I began my prison work | was appalled—stung to anguish— 
by the revelation that met me of the contemptuous references toward 
the dependents of prisoners by criminologists and others. To one 
Judge 1 said: “When you sentence a man to from twenty years to 
life, do you ever think that at the same time you pass also a sentence 
of suffering, poverty and perhaps death upon that man’s family?” 

He replied: “My dear Mrs. Booth, you forget the law—the inno- 
cent must suffer with the guilty.” 

Now, there is no such law. A curse there is. Law is sacred. 
Laws may be and often are unjust. But law, as such, has in it the 
Divine Principle, and 1 could not and would not then, in those now 
far-off days, countenance such a plausible perversion of both justice 
and mercy. 4 

We have advanced since then along the line of action that l 
upheld from the start, and which really inspired my vision when | 
organized my Hope Halls in New York City, Chicago, Columbus and 
other cities. To-day that principle is recognized by many prison- 
board directorates, and the time will come, | believe, when, before 4 
Judge imposes sentence upon a convicted prisoner, he will consult a 
specialist upon industry, so as to ascertain the probabilities of the 
man's earning capacity ; and then order that, for a period, a specific 
sum of money shall be subtracted from the proceeds of his labor im 
prison for the maintenance of his dependents. 
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There surely is a more excellent way of fixing the responsibility 
for meeting this claim other than by doles from charity, which really 
subvert the law of retribution and reparation, which should be honored 
by the real offender. Thank God, this idea is gaining ground. Men 
who attack society should be made to pay for the damage they cause. 
And it is to the credit of the wardens of this country that the principle 
is beginning to assume practical form, and not to the ubiquitous 
“reformer.” 

Some prisons pay men who work in trenches, blacksmith shops, 
at carpenters’ benches, in the fields and at other industries at the rate 
of three cents a day; and when they leave the prison hand them car 
tickets to their destinations and a five or ten dollar bill each with which 
to recommence the battle of life. Prison administrations that permit 
this system to remain in vogue in this enlightened age perpetuate an 
evil from which the state becomes the chief sufferer. 

There was a hard struggle for maintaining the stripes. One 
warden, quite an exception to the rule of wardens, remarked that the 
lock step and the striped dress stood between him and anarchy. In 
that prison to-day prisoners in the state school, hospital, front offices, 
library and similar departments wear clean, white linen collars, ties 
and laundered shirts, and move about their duties without the super- 
vision of a guard. Last year not one man out of the fifty employed 
in these departments was brought before the warden for any breach 
of the prison regulations. 

In Michigan City, Indiana, the influence of sanitation in dress, 
corridor, cell and recreative arragements is one of the outstanding 
assets of that state prison. The warden there finds that, compatible 
with the maintenance of firm discipline, the morale of his men is 
upheld by Saturday afternoon baseball, military drills, calisthenic 
exercises for pleasant weather and theatrical features for the cold 
season of the year. 

And all over the States now the wardens have introduced these 
and similar changes in the penal life of the institutions without the 
initative of the so-called reformer. 

The ministry of a woman for the prisons was considered a most 
serious innovation when I set out with my simple message of love and 
hope for the boys. Now women may be counted by the thousand 
who regularly visit the prisons and jails. All these departures were 
only made possible by the recognition of their value by the wardens 
of the land. 

A fine sample of progressive prison reform is to be found in the 
California prisons. The status of a prisoner in the olden days there 
was largely denoted by a system of cruelty. The dungeon, corporal 
punishment, chains, hooks, etc., were common. Fulton Prison was 
considered—not so long ago as 1912—ungovernable except by a re- 
peated resort to corporal punishment. 

Warden A. J. Johnston, when he took charge, wiped the system 
out of fashion, and at San Quentin, where he is now the principal 
superintendent, there is probably no better disciplined prison in the 
Union. That prison has, as a rule, about 300 to 350 always on parole 
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out of a population of 950 to 1,000. Only about 30 to 40 violate their 
parole in the course of twelve months, and that seldom by the com- 
mission of crime. 

Incidentally, the parole system works in various ways. In one 
State parole is conditional upon good conduct, while in others, when- 
ever the minimum is reached, less good time, the parole acts auto- 
matically in the prisoner's favor. So that when statistics of one State 
are compared with those of another State, this fundamental distinc- 
tion may account for glaring discrepancies. 

The system is still far from perfect. Unless the spirit of pardon 
is at the back of the act of parole it loses its moral value; and where 
the oversight of the paroled accomplishes nothing more than to take 
charge of the man, find him a job and receive his monthly reports as 
a matter of form, the whole thing degenerates into nothing more or 
less than a glorified employment agency. 

The health of prisoners is another matter that we cannot thank 
the wardens sufficiently for pressing upon their respective govern- 
ments. In most prisons now tuberculosis is attacked by up-to-date 
methods. The Wassermann method of diagnosing syphilitic subjects 
is increasingly applied, while drug cases are given a course of merciful 
and scientific treatment. In San Quentin the dentist handles about 
450 cases a month, while the State furnishes glasses to those unable 
to purchase them. From the Pacific to the Atlantic similar develop- 
ments could be chronicled with respect to the majority of prisons. So 
well equipped are some prisons with hospital and laboratory equip- 
ment, notably Columbus, Dannemora and Michigan City, that the 
physicians may be said to be masters of disease. 

When the influenza was reported as on the way to these shores, 
Doctor Squire at Sing Sing Prison at once organized his department 
on a preventive basis; and although the location of that institution 
might well be characterized as an inviting station to the approach 
of the germ, only eighty-seven cases of influenza were reported, with 
only four of pneumonia, and not a death occurred. The men in prison 
co-operated with the hospital authorities, and showed thereby the 
presence of a spirit that always makes for effectiveness, no matter 
what may be the call of the hour. 

Probably the greatest advances have been made in the facilities 
now given to the inmates of prisons in elementary, primary, technical 
and industrial education. Education is, next to religion, a great crime 
killer. Not that an educated man, per se, is any better morally than 1s 
an illiterate, for a well-informed mind may, swayed by dishonest and 
fraudulent aims, aid him in scheening crime and hoodwinking the 
detective forces of the law. But the prison school, as it is conducte¢ 
in Concord, San Quentin, Michigan City, Sing Sing, Comstock and 
other institutions, constitutes a force that makes it next to impossible 
for the baser influences in prison—and these will always be present— 
to prevail. 

In Concord, New Hampshire, the inauguration of the bonus sys- 
tem, fourteen months ago—under which men received comparatively 
substantial rewards for their labor—produced a superior quality © 
work and an excellent standard of moral conduct, as well as increased 
the general output nearly one hundred per cent. 
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Besides taking a new pride in the class of their work, many of the 
risoners at Concord took up courses in correspondence schools, pay- 
ing for their tuition out of the extra money they earned under the 
bonus system. The school itself in many ways makes a type of wrong- 
doer sick of crime. 

One of the boys paroled to me—an old-timer by the way—was 
leaving the gates when one of the officials banteringly prophesied: 
“Jimmy, it won’t be long before you are back, eh?” 

The old jail bird, with some sarcasm lining his lip, answered: 
“You won’t git me no more, sir.” 

“You said that often before, Jimmy,” came the smart rejoinder. 

Jimmy, turning his cap in his hand, and unfolding a book with 
the other hand, spoke seriously: “Don’t be ever so sure of us old 
fellows. I ain’t coming back. Putthat down. Your school has cured 
me. I can read now, and I don’t have to think what I’ll do with my 
evenings. Books are free and I can read them. I’m through for good.” 
And Jimmy to-day is one of the happiest of my boys, in his neat little 
home in upper New York, with his wife, his children and—his books. 

Chaplain Showers told me the other day that a book in Auburn 
is equal to the influence of many guards. He says that men who did 
not formerly read at all began with fiction; now they study hard, 
philosophic works interspersed with technical and light reading. 

In Lansing, Kansas, Warden Codding is one of the greatest en- 
thusiasts for a progressive educational curriculum in prison. He 
attacks the ignorance of his clients from three angles. One, work is 
agospel with him. He believes not only that there should be no men 
idling about a prison, but that each man should be so well occupied 
that he will have no time to think of anything but his work while 
he is at it. 

The man should be fortified with an education commensurate with 
his mentality, and his capacity in that respect is unknown until a 
real opportunity arises for testing his ability. Warden Codding’s 
educational program includes industrial, mechanical and practical 
agricultural knowledge. He is one of the few wardens in the United 
States who conducts a Bible class. Such a fact will convey to some 
minds, I know, the impression that this very able criminologist is 
old-fashioned” in his conception of means for uplifting the debased 
and the vicious. 

But a new class of Bible students, however, is appearing in 
America, and one of the foremost of that school is the warden of 
Lansing Prison, to whom the Bible is replete with lessons on the 
moral equation of the principles of Euclid, algebra and geometry. He 
reads it, expounds it, applies it in such a way that the Bible soon be- 
comes dismantled of the superstitious dress with which it has been 
too long encumbered and becomes a source of absorbing interest to 
is pupils. 

Men all over the State of Kansas are to be found to-day who 
attribute their new view of life to the influence that this warden 
‘xerted with his Bible and his moral injunctions —Maud Ballington Booth 
n Ladies’ Home Journal. 
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SUITS AGAINST RAILROADS UNDER FEDERAL CONTROL. 


On August 29, 1916, Congress authorized the President “in time 
of war to take possession and assume control of any system or sys. 
tems of transportation, or any part thereof, and to utilize the same” for 
certain specified war purposes. The Congress on April 6, 1917, re 
solved that a “state of war between the United States and the Im. 
perial German government . . . is hereby formally declared” 
On December 26, 1917, the President, reciting as his authority the Act 
of August 29, 1916, supra, took possession and assumed control “of 
each and every system of transportation and the appurtenances thereof 
located wholly or in part within the boundaries of the continenta! 
United States.” In the course of this proclamation this language wa: 
used : 

“Except with the prior written assent of said Director, no attach- 
ment by mesne process or on execution shall be levied on or against 
any of the property used by any of said transportation systems in the 
conduct of their business as common carriers; but suits may be 
brought by and against said carriers and judgments rendered as 
hitherto until and except so far as said Director may, by general o 
special orders, otherwise determine.” 

On March 21, 1918, what is popularly known as the Federal Con- 
trol Act, became law. That Act contains 16 sections. Sections 1 to7 
inclusive, relate to the compensation to be received by the transporte 
tion systems and to their necessary financing ; Section 8 gives the Pres- 
ident authority to employ agencies in the execution of the power 
granted to him; Section 9 continues the Act of August 29, 1916, and 
says: “and the President, in addition to the powers conferred by this 
Act, shall have and is hereby given such other and further powers 
necessary or appropriate to give effect to the powers herein and here- 
tofore conferred.” Section 11 prestribes punishment for violations of 
the Act; Section 12 says: “Moneys and other property derived from 
the operation of the carriers during Federal control are hereby de 
clared to be the property of the United States,” and provides how 
accounts shall be kept and such moneys distributed; Section 13 pro- 
vides that certain pending cases are unaffected by the Act; Section 1 
limits the time of Federal control to a period ending 21 months after 
peace is proclaimed, authorizing, however, the President to release the 
roads earlier ; Section 15 leaves effective State police and taxing laws 
and Section 16 declares the Act “to be emergency legislation.” 

The last three paragraphs of Section 10 refer to “rates, fares 
charges, classifications, regulations and practices,” and are not me 
terial to the question under discussion—The first paragraph of Sec: 
tion 10 reads: 

“Carriers while under Federal contro] shall be subject to all laws 
and liabilities as common carriers, whether arising under State © 
Federal laws or at common law, except in so far as may be inconsistent! 
with the provisions of this Act or any other Act applicable to such 
Federal control or with any order of the President. Actions at law 0 
suits in equity may be brought by and against such carriers and judg: 
ments rendered as now provided by law; and in any action at law o 
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suit in equity against the carrier, no defense shall be made thereto 
upon the ground that the carrier is an instrumentality or agency of the 
Federal government. Nor shall any such carrier be entitled to have 
transferred to a Federal Court any action heretofore or hereafter insti- 
tuted by or against it, which action was not so transferable prior to 
the Federal control of such carrier; and any action which has hereto- 
fore been so transferred because of such Federal control or of any Act 
of Congress or official order or proclamation relating thereto shall, 
upon motion of either party, be retransferred to the court in which it 
was originally instituted. But no process, mesne or final, shall be 
levied against any property under such Federal control.” 

The Director General appointed by the President to enforce this 
Federal control shortly after March 21, 1918, ordered that suits against 
carriers while under control “must be brought in the county or district 
where the plaintiff resided at the time of the accrual of the cause of 
action or in the county or district where the cause of action arose.” 

On October 28, 1918, the Director General issued a further order, 
directing that: 

“Actions at law, suits in equity and proceedings in admiralty 
hereafter brought in any court based on contract, binding upon the 
Director General of Railroads, claims for death or injury to persons, 
or for loss and damage to property, arising since December 31, 1917, 
and growing out of the possession, use, control or operation of any 
railroad or system of transportation by the Director General of Rail- 
toads, which action, suit or proceeding, but for Federal control might 
have been brought against the carrier company, shall be brought 
against William G. McAdoo, Director General of Railroads, and not 
otherwise.” 

Judge Evans, on March 2, 1918, in Muir v. Railroad, said of the 
Director General: 

“The proclamation designates Mr. McAdoo as Director General 
of Railroads. This position being unknown to the law, its powers are 
not fixed; but we suppose it was the intention to make him, not only 
amember, but the head, of the board of directors of the railroad com- 
pany, the property of which was taken into possession.” 

Judge Evans, in the case just cited, discussing the order of the 
President of December 26, 1917, limiting the right to bring suits 
opied above, said: 

“We find no statutory warrant for this provision in the prociama- 
tion, and especially none for the exception mentioned.” 

District Judge Trieber, of the Eastern District of Arkansas, has 
held the order of the Director General fixing a venue for suits and 
made under the Act of March 21, to be valid. (253 Fed. Rep. 459). 

Judge Mayer, in Cocker v. New York, O. & W. Ry. Co., held valid 
tders 18 and 18A, fixing venue; and order 26, authorizing that suits, 
inder certain circumstances, might be stayed pending Federal control. 

Judge Manton, in Hornick v. Pennsylvania R. R. Co., expressed 
views consistent with those of Judge Mayer. Each of these opinions 
is based upon the war necessities of the government. 

_ Judge T. C. Munger, recently, in Friesen v. the Chicago, Rock 
island and Pacific Ry. Co., held that orders 18 and LSA were invalid. 
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The phrase, “except in so far as may be consistent . . . with 
any order of the President,” contained in Section 10, copied, supra, 
from the Act of March 21, limits only the sentence referring to the 
“liabilities” of the carriers and is the only language that could be con- 
strued as giving the President any power to issue orders limiting 
rights granted or retained by the Act. At the time of the passage of 
this Act there were statutory “liabilities” of the carriers requiring an 
interchange of traffic, prohibiting pooling freights, compelling the 
filing of tariffs and fixing rules for the establishment of through routes, 
Those statutory provisions were such as likely to hamper the purpose 
of unification of the transportation systems; and there was, therefore, 
necessity for power in the executive, when the facts demanded to 
make orders suspending the “liabilities” created by such statutes. 
This power granted the President is valid, as it is legal to give an 
administrative agency the function of determining when the facts 
come under a rule prescribed by the Legislative Department. 

There is no exception in the next sentence and actions and suits 
may be brought “against” the “carriers” “as now provided by law,” 
and notwithstanding “the carrier is an instrumentality or agency of 
the Federal Government.” No power is given anyone to limit this 
right or to deprive suitors thereof. 

If the Director General has power to say that in lieu of rights 
“provided by law” prior to March 21, 1918, parties injured or damaged 
shall have such rights and remedies as he may prescribe by order, the 
second sentence of Section 10 is ineffective. 

The learned article of the Hon. Henry C. Clark in the Central Law 
Journal of February 7, 1919, discussing and copying the order of 
October 28, 1918, known as Order No. 50, bases the conclusion that 
such order is valid on the theory of “executive authority to issue gen- 
eral rules.” That such authority may exist is indisputable, but the 
Act of Congress in this connection leaves no room for the exercise 
thereof. The Congress has fixed the right of action, leaving no room 
to apply a different rule. 

The Federal Government is operating the transportation systems 
under Federal control, as an agency of the Government, the earnings 
belong to the Government, and the Director may employ, discharge 
and fix the wages of the employees; notwithstanding which, as Con- 
gress has seen proper to say, that rights to sue remain unchanged, no 
other department of the Government can take away such rights. 

It is not necessary here to put any limit on the war power of Con- 
gress, nor need there be any pts Nie of the validity of the law taking 
over the operation of railroads. For the purpose of the conclusion 
here urged, the power may be unlimited and the validity of the Act 
conceded ; all there is here contended for is that Congress expressly 
preserved suitors’ rights, and that administrative orders cannot amend 
or abrogate what Congress did. 

What Judge Trieber in the case cited, supra, decided was that a 
venue might be prescribed because, as stated in the opinion, thereby 
railway employees would not be taken long distances from their places 
of employment. Similar reasons controlled the action of Judges 
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Mayer and Manton. In the subsequent order of October 28, 1918, the 
right to sue “carriers” “as now provided by law” is taken away and 
suits required to be brought against a Government agent who may 
resign and whose powers may be terminated before the suit is con- 
cuded. While Judge Trieber’s conclusion is not without support, it is 
of doubtful soundness; and even if sound, the order of October 28, 
1918, directing that suits can be brought only against the Director 
General conflicts with the language: “Actions at law or suits in equity 
may be brought by and against such carriers and judgments rendered 
as now provided by law,” and is void. 

The Interstate Commerce Commission, in proceedings before it, 
requires that the Director General shall be a party when rates and 
charges are sought to be changed; but as the Director General has 
power to change rates, this ruling of the Commission is not a prece- 
dent for the courts. 

There can be no objection to joining the Director General in suits 
against the “carriers,” even though his order requiring suits against 
him is unauthorized. When a judgment is obtained execution cannot 
issue during Federal control and the Director General will pay judg- 
ments when he sees fit. As a practical question, aside from legal 
rights, it is best to observe where possible his regulations. 

But as his control may at any time be terminated by the Presi- 
dent, it would seem advisable to have the proper carrier also a party 
defendant—Edgar Watkins, in Central Law Journal. 





THE EARNING CAPACITY OF LAWYERS. 


A committee appointed by the Baltimore Bar Association some 
time since brought in the following report: 

“This association is face to face with an important situation. 
We have been informed that seventy per cent. of the members of this 
bar are not making a livelihood. We do not believe eighty per cent. 
of the 1,500 or 1,800 members are making $100 a month. Corporations 
doing our business are working not only to our detriment, but will 
also ultimately inflict tremendous injury upon the general public. 
Slowly, but with persistence, the corporations are pushing the lawyers 
tothe wall. They advertise, solicit, and by their corporate influence 
and wealth monopolize the legal field.” 

Benno Lewinson, Chairman of the New York County Lawyers’ 
Association, said that there are 16,000 lawyers in New York, seventy 
per cent. of whom live on the verge of starvation with an income of 
not more than $3 a day 

In the “N. Y. Globe” of July 21, 1911, George P. Wilt, who has 
been in the N. Y. County Court House for twenty-five years, is quoted 
as saying the following: 

“Lawyers are not what they used to be. The second growth of 
attorneys seems to run largely to fennel and ragweed. Maybe it’s 
because half the young attorneys of to-day don’t get enough to eat. 
They’d best be behind a ribbon counter, and pull down a nice, steady, 
dependable $12 every Saturday night. 
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“Of course, there are many good attorneys who do not come 
here at all. Some practice almost exclusively in the federal courts, 
or the criminal courts, or elsewhere, and might not pass the doors of 
this building once in a generation. But from what I can see, it 
strikes me that the young lawyer of to-day doesn’t average up to the 
young lawyer of a quarter of a century ago. And I do not believe 
that the law pays as well as it did then, if an average could be struck 
among all lawyers. Some get tremendous fees now, of course—but a 
greater number by far get no fees at all. 

“There isn’t as much litigation to-day, in proportion to the size 
of the city, as there was then. Then people who had a cause of action 
engaged an attorney, put a mortgage on the old farm, and galloped 
gayly to court to fight it out. A lawyer only needed one rich client 
with a short temper to be sure of a livelihood. Nowadays people have 
better sense. Instead of threshing it out in Court, after the good old- 
fashioned way, and taking appeal and exception and I don’t know 
what, each man put his affairs in the hands of a lawyer. And they 
get together in an office and go over the whole trouble, and find where 
this man erred and that man inched a little. By and by a fair com- 
promise is reached, both sides are satisfied, and time and money have 
been saved. 

“This is becoming the case more and more. I know lots of young 
attorneys who tell me they had rather have a desk at a good salary 
in the office of some corporation than try to make a precarious living 
by the practise of law. Business men don’t like to waste time in 
fighting now.” 





THE NEIGHBOUR’S OVERHANGING APPLE TREE. 


This is not a boundary tree such as is encouraged by R. S. 0. 
1914, ch. 213, and in which both adjoining owners have common prop- 
erty; but that widespreading tree planted in the neighbour’s orchard 
and stretching its branches far over the fence laden with King of 
Tompkins or Golden Russets. What to do about it? It might amount 
to malicious injury to property to haggle off the branches, unless 
done carefully. But what of the fruit? 

Ordinarily in Canada the small boy eliminates the danger of 
a legal complication by risking an intestinal one. But in England 
apples are precious and we observe from the Solicitors’ Journal of 
March &th that the rights of the neighbour became a matter suff- 
ciently important for the Divisional Court (Miles v. Brooker, Times, 
18th February), to state the law and consequences. In this case the 
defendant did not lop off the branches. He picked and sold the fruit 
and the plaintiff recovered damages in the County Court for wrongful 
conversion. At once arose the very interesting distinction: Is the 
“overhanging” an act of trespass or just a nuisance? If a trespass, 
the defendant has a counterclaim; if a unisance he would have 
to show real damage from the overhanging to maintain a counter- 
claim. The Court decided that it is a nuisance. The remedy and 
its limits are worked out thus: 
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“The defendant lops off branches of the plaintiff’s trees or picks 
his apples, having a perfect right to so abate a nuisance. But the 
branches when lopped and the apples when picked are severed from 
the realty and immediately become the personal property of the 
owner of the tree. He can ask for and recover them from the 
defendant in an action for trover—so the Court held. The owner of 
the ground, once he has abated the nuisance, can adopt one of two 
alternatives: he may return the subject matter of the nuisance to 
the tree owner and claim damages or he may impound it on his own 
premises. In the latter case he constitutes himself bailee of it, just 
as does the impounder of cattle damage feasant. And where he thus 
makes himself a bailee for the owner, he becomes subject to every 
incident of the relationship of bailment so that if he appropriates the 
bailed @rticle, he becomes guilty of conversion.”—Canadian Law Times. 





ADJOURNING COURT FROM COURTHOUSE TO HOTEL 


In a case in Arkansas, decided May 11, 1918 (Mell v. State), the 
question arose as to the legality of an adjournment of the Criminal 
Court of a county from the court house to a hotel, to take testimony 
of an ill prosecuting witness, objection being made by the defendant. 
In rendering the Supreme Court’s opinion, Hart, J., said: 

“The record shows that the prosecuting attorney at the begin- 
ning of the trial asked that the Court be adjourned to a hotel situated 
in the town near the court house for the purpose of taking testimony 
of the prosecuting witness. This request was granted by the Court 
against the objections of the defendant. The Court and the jury 
over the objections of the defendant went to the hotel and took the 
testimony of the prosecuting witness, and then returned to the court 
house for the purpose of conducting the trial. After the defendant 
had concluded his testimony, the prosecuting attorney again asked 
the Court to adjourn to the hotel for the purpose of taking the testi- 
mony of the prosecuting witness in rebuttal. This was granted 
against the objection of the defendant. The prosecuting attorney 
made the request in each instance on the ground that the prosecuting 
witness was too ill to leave the hotel and come to the court house and 
give her testimony there. 

“In several jurisdictions where the question has been raised it 
has been held, unless prohibited by statute, the trial Court may in 
its discretion adjourn Court to the home of a witness to take his 
testimony where the witness is unable to attend the trial at the 
court house. Davis v. Commonwealth (Ky.) 121 S. W. 429, and 
Selleck v. Janesville, 100 Wis. 157, 75 N. W. 975, 41 L. R. A. 563, 
69 Am. St. Rep. 906. On the other hand, it has been held to be revers- 
ible error to adjourn the trial of a criminal case to the home of a 
witness against the objection of the defendant. Bishop’s New Crim- 
inal Procedure (2d Ed.) vol. 2, § 1195; Adams v. State, 19 Tex. App. 
1; Carter v. State, 100 Miss. 342, 56 South, 454, Ann. Cas. 1914 A, 369; 
Funk vy. Carroll County, 96 Iowa, 158, 64 N. W. 768. We think the 
trend of our decisions is toward the latter rule. In Dunn vy. State, 2 
Ark, 229, 35 Am. Dec. 54, the Court said: 








‘ 
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“*The common law defines a Court to be a ‘place where justice is 
judicially administered,’ and therefore to constitute a Court there 
must be a place appointed by law for the administration of justice, 
and some person authorized by law to administer justice at that place, 
must be there for that purpose. Then, but not otherwise, there is a 
Court, and the judicial power of the State may be there exercised by 
the Judge or person authorized by law to hold it; and if the law pre- 
scribed no time for holding the Court, the Judge might lawfully hold 
it when, and as often, as he chose. So, likewise, if the place was left 
to his election, instead of being fixed and prescribed by law, he might 
lawfully sit in judgment where he pleased, within the territorial 
limits prescribed to his jurisdiction, but in this State both the time 
and place of holding the terms of the Circuit Court in each county 
are prescribed by law.’ 

“The Court has recognized that in cases of emergency, such as 
the destruction of the court house by fire, the Court itself may secure 
other quarters in the county seat for temporary use in the administra- 
tion of justice. Hudspeth v. State, 55 Ark. 323, 18 S. W. 183; Lee 
v. State, 56 Ark. 4,19 S. W. 16. In the case of Williams v. Reutzel, 
60 Ark. 155, 29 S. W. 374, it is said that the object of the rule seems 
to be to obtain certainty and to prevent a failure of justice through 
the parties concerned or affected not knowing the place of holding 
Court. The manifold mischiefs that might arise from permitting a 
Court to assume a migratory character and travel from place: to n!ace 
in the same locality or even in the same town are manifest. ii is ap- 
parent that Courts are held to determine the rights of all who are prop- 
erly brought before them, and that numerous cases are pending in the 
same Court at the same time. It would detract from the majesty of 
the law, lessen the dignity of Courts, and cause trouble and injustice 
to litigants if the Courts should be held at any other time or place 
than that provided by law. It follows, therefore, that the Court erred 
in adjourning to the hotel to take the testimony of the prosecuting 
witness against the objection of the defendant.” 





MISSTATEMENT OF TESTIMONY IN BRIEFS BY COUNSEL 








A case was recently up before Vice-Chancellor Lane—name and 
counsel it seems unnecessary to state—wherein the Court had occasion 
to call the attention of the Bar of this State to the offense of putting 
in a brief, unless by inadvertence, an entire misstatement of what his 
client has said, under oath, in the testimony given. The case will 
not be officially reported, but we take the following from the Vice- 
Chancellor’s opinion, filed May 31st last: 

“T am unwilling to leave this case without calling attention to 
another matter. I have heretofore quoted defendant’s affidavit with 
respect to the transfer of this $80. It will be observed that he swears 
that it was during the month of June that E. A. came to him and 
that she stated to him that he had assigned her interest in the con- 
tract. Defendant’s counsel in his brief says: ‘But during June, 1918, 
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complainant’s assignor, Mrs. A., who up to that time continued in 
possession of the premises and had not assigned her contract, came 
to Hertzberg and said she had arranged to sell her interest in the 
contract to complainant, who was accepting the contract on the 
basis of $500, having been paid on account of the purchase price.’ 

“This statement of counsel has no evidence whatever to sustain 
it and is in direct conflict with the statement of his client under oath, 
the only evidence in the case on this subject. The statement of fact 
was material, for if the situation were as indicated by counsel in his ° 
brief, it might well be that complainant was not entitled to the credit 
for the $80. There is no room for a misconception of testimony. 

“T am fully aware that counsel on oral arguments and in written 
briefs may, by inadvertence, misstate cestimony, and may, where there 
is no conflict, misconstrue testimony, and where there is a conflict 
they are entitled to put their own construction upon the testimony. 
In this case there is no room for misconstruction as I have before 
stated. If the misstatement with respect to this very material matter 
is inadvertence, it would seem to indicate at best gross carelessness. 

“In Last v. Bedell, unreported, in calling attention to misstate- 
ment of law, I said: “The Courts in this jurisdiction are not accus- 
tomed to having cases cited to them in a misleading manner. The 
courtesy usually extended to counsel from New York to appear in 
cases in this Court will not be extended by me to counsel engaged 
in this case until his conduct shall have been, if it can be, satisfactorily 
explained.’ My remarks apply with equal force to misstatements of 
fact. An intentional misstatement of fact or of law to a Court is a 
contempt of Court and conduct which may call for discipline. 

“In this case I shall do nothing further than call the attention 
of the Bar by this opinion to the situation. If another case arises I 
shall not hesitate either to proceed for contempt, or to call the atten- 
tion of the Chancellor to the case for discipline.” 





PUBLIC SERVICE ELBCTRIC CO. v. POST, ADMINISTRATRIX 


(U. S. Circuit Court of Appeals, Third Circuit, May 2, 1919.) 


Damages for Death—Appointment of Administratriz in Another State Bringing Suit in 
New Jersey—The Ad Prosequendum Act Construed. 


Case of Public Service Electric Co., Plaintiff in Error, v. Cath- 
erine Post, Administratrix of Estate of Joseph Post, deceased, De- 
fendant in Error. Judgment below was for $11,000. Error to the 
District of the United States for the District of New Jersey. Argued 
before Woolley, C. C. Judge, and Thompson and Morris, D. Js. 


Mr. Leonard J. Tynon for Plaintiff in Error. 
Mr. Irving W. Teeple for Defendant in Error. 


MORRIS, D. J.: Joseph Post, a resident of New York, met his 
death in New Jersey through the alleged wrongful act of Public Serv- 
ice Electric Company, hereinafter referred to as the Company, a cor- 
poration of the latter state. The decedent left to survive him his 
widow and three minor children as his next of kin. His widow, Cath- 
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erine Post, also a resident of New York, presented to the surrogate of 
the county of their residence a petition setting forth, among other 
things, the death of her husband in New Jersey; that he was not at 
the time of his death seized or possessed of any real or personal prop- 
erty ; that “a right of action exists granted to the administrator of the 
decedent by a special provision of law . . . and that it is im- 
practicable to give a bond,” and praying for limited letters of admin- 
istration. Such letters were granted to her, and she as such adminis- 
tratrix subsequently instituted suit in the District Court of the United 
States for the District of New Jersey against the Company to recover 
damages for her husband’s death. The suit resulted in a judgment for 
the plaintiff. 

The case is brought here by the defendant on a writ of error, the 
Company alleging that the Court below erred in holding that the 
administratrix of the decedent, appointed in a State other than New 
Jersey, “had a good standing in Court as plaintiff to sue for damages 
for the death of the decedent on an alleged cause of action under the 
New Jersey Death Act based upon wrongful death in New Jersey.” 

As there is no right of action at common law for death caused by 
wrongful act or neglect, the cause of action for the death of Post 
springs solely from the statute of New Jersey, the State in which the 
injury resulting in death occurred. Spokane Inland R. R. v. Whitley, 
237 U. S. 487, 494-495. And since the action is based entirely upon 
statute, and the statute designates the person who may sue, only the 
person so designated may bring such action. Fithian v. St. Louis & 
S. F. Ry. Co., 188 Fed. 842; Fitzhenry v. Consolidated Traction Co., 
63 N. J. L. 142; 42 Atl. 416. We must, therefore, look to the statute 
of New Jersey to determine by whom this action must be brought. 
We find that at the time of the injury and death of the decedent the 
Death Act of New Jersey provided: 

“Every such action shall be brought by and in the names of the 
personal representatives of such deceased person, and the amount 
recovered in every such action shall be for the exclusive benefit of the 
widow and next of kin of such deceased person,” etc. (2 C. S. of N. 

. 1908). 
, After the grant of the letters of administration to the plaintiff but 
before this suit was brought the following supplement to the above 
quoted statute went into effect, viz.: 

“Every action, proceeding or claim brought, instituted or made 
under and by virtue of the remedy given by the Act to which this is a 
supplement shall be brought, instituted or made in the name of an 
administrator ad prosequendum of the decedent whose death gives 
rise to the claim under the Act to which this Act is a supplement;... 
the amount recovered in every such action shall be for the exclusive 
benefit of the widow, surviving husband, and next of kin. . a 
(Laws of N. J., 1917, Chap. 180). 

Who was the proper person under this State of the statutory law 
to bring this suit—a general administrator, as required by the statute 
in force at the time the injury and death occurred, or an administrator 
ad prosequendum as provided by the statute in effect at the time the 
suit was instituted? If the latter statute merely changed the mode of 
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procedure—the method of enforcing the right—and did not affect the 
right itself, it applied to causes of action which accrued before its 
enactment as well as to those accruing thereafter. Wood v. West- 
borough, 140 Mass. 403; Lewis’ Sutherland Stat. Const. Sec. 674. An 
examination of the two statutes discloses that the supplemental Act 
in nowise affected the liability of the defendant, and that it changed 
neither the persons for whose benefit recovery might be had in this 
suit nor their respective interests in such recovery. The amount recov- 
ered does not go into the personal estate of the deceased, to be applied 
to the payment of his debts, but is for the exclusive benefit of the 
widow and next of kin. The administrator upon the record, whoever 
he is, is, therefore, merely a formal party for the maintenance of the 
action. Pisano v. Shanley Co., 66 N. J. L. 1; 48 Atl. 618. The supple- 
mental Act in substituting one person for another as the formal party 
to prosecute the action consequently did not affect rights theretofore 
existing, but only the manner or method of their enforcement. We, 
therefore, think that the supplemental Act applied to this case and 
made it necessary that the suit be brought by an administrator ad 
prosequendum. 

Is the plaintiff such an administrator? The sections of the New 
York code of civil procedure under which the letters of administra- 
tion were granted to the plaintiff are: 

“2559. Letters may be granted limiting and restricting the pow- 
ers and rights of the holders thereof as follows: 

“To an executor or administrator where a right of action exists.” 

“2592. Where a right of action is granted to an executor or 
administrator by special provision of law . . . and it appears 
to be impracticable to give a bond . . . the surrogate may dis- 
pense witha bond . . . and issue letters which as to such cause 
of action shall be limited to the prosecution thereof, and restraining 
executor or administrator from compromise of the action or the en- 
forcement of any judgment recovered therein until the further order 
of the surrogate made upon filing satisfactory security.” 

The purpose of the appointment in New York of an administrator 
with limited letters is the same as the purpose of the appointment of 
an administrator ad prosequendum in New Jersey. The powers of 
each are substantially if not entirely the same. The only difference 
suggested by counsel is in the power to agree upon a settlement of a 
claim. But in view of the provisions of section 2720 of the New York 
code of civil procedure we do not find a difference even here, and we 
must conclude that the plaintiff is an administrator ad prosequendum. 

The plaintiff in error contends, however, that only an adminis- 
trator ad prosequendum appointed in the State of New Jersey may 
bring this suit, and that the New York statute providing for limited 
letters “where a right of action is granted to an executor or adminis- 
trator by special provision of law,” necessarily refers to a special pro- 
vision of New York law. We think neither of these contentions can 
be sustained in view of Dennick v. Railroad Co., 103 U. S. 11. In 
that case the plaintiff, a New York administrator, brought suit in the 
State of New York to recover damages for the death of her husband 
resulting from an injury in New Jersey. The objections now raised 
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as to an administrator ad prosequendum was there interposed as to 
the general administrator, viz.: that, conceding the statute of the 
State of New Jersey, established the liability of the defendant and 
gave a remedy, “the right of action is limited to a personal represen- 
tative appointed in that State and amenable to its jurisdiction.” The 
Supreme Court overruled that contention, and we think its reasoning 
as to a general administrator equally applicable to an administrator 
ad prosequendum. The Supreme Court likewise held that the liability 
for wrongful death, arising under the New Jersey statute, could be 
enforced and the right of action pursued by the New York adminis- 
trator in any Court of New York having jurisdiction of such matters 
and obtaining jurisdiction of the parties. We, therefore, see no reason 
why such right of action is not within both the letter and spirit of the 
New York statute providing for limited letters of administration 
“where a right of action is granted to an executor or administrator by 
special provision of law.” To construe the statute as applying only 
where a right of action is granted to an executor or administrator by 
special provision of New York law would require us to interpolate 
into the statute something that is not there and which would be 
unduly restrictive of its purpose. 

But could this plaintiff as administratrix appointed in New York 
prosecute this action in New Jersey? It is true that letters of admin- 
istration have no extra territorial force. Story’s Conflict of Laws, p. 
425. But the authority of the plaintiff to prosecute this action in 
New Jersey is not dependent on extra territorial force of the New 
York statute. Such authority, if any, must be found in the laws of 
New Jersey, and a statute of that State expressly provides: 

“Any executor or administrator by virtue of letters obtained in 
another State may prosecute any action . . . in any court of this State 
as if his letters had been granted in this State.” (P. L. 1896, p. 173; 2 C. 
S. of N. J. 2265). 

It appearing from the foregoing considerations that the plaintiff 
has title to this cause of action, and that, though a foreign adminis- 
tratrix, she was authorized to prosecute it in the State of New Jersey, 
we find there was no error in permitting her to maintain this suit. 
The judgment below is affirmed. 





BIRTWISTLE v. PUBLIC SERVICE RAILWAY CO. 
a -+— 
(N. J. Supreme Court, February 25, 1919.) 


Railway Accident—Error in Nut Striking Out Hearsay Testimony—Necessary Witness. 


Case of Francis Birtwistle et al., Respondents, v. Public Service 
Railway Co., Appellant. Appeal from Essex Circuit. Heard before 


Gummere, C. J., and Swayze, J. 
Mr. Lefferts S. Hoffman (Mr. Leonard J. Tynan and Mr. Joseph 


Coult, Jr., on the brief) for Appellant. 


Mr. Thomas A. Kenny and Mr. William T. Murphy for Respond- 
ents. 
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PER CURIAM: The appeals from the judgments in favor of 
Francis Birtwistle and of Minnie Birtwistle were not argued, and 
must, therefore, be considered as abandoned. These judgments are 
afirmed. 

The only error in the case of Edward Birtwistle that need be con- 
sidered is the refusal to strike out the testimony of Dr. Rathgeber that 
the pneumonia was the result of the accident. The doctor testified 
that he did not come into the case to treat the plaintiff until a month 
after he had received his injuries; that his knowledge of the kind of 
accident that had happened was derived from what the plaintiff’s wife 
told him; that his knowledge of the time after the accident when the 
pneumonia developed was derived from hospital doctors who were 
very intimate friends of his and would keep him posted as to the 
progress of the case; that this information from the wife and the doc- 
tors was part of the information on which he based his opinion. The 
doctor’s testimony as to the causal connection between the accident 
and the pneumonia was not elicited in answer to a hypothetical ques- 
tion embodying the facts, but was merely that the pneumonia set in 
four or five days after the injury, and was caused by the injury. 
Neither Mrs. Birtwistle nor the hospital doctors were produced as 
witnesses. Obviously, Dr. Rathgeber’s opinion as to the cause of the 
pneumonia has no substantial foundation, but rests on pure hearsay. 
If the statements of Mrs. Birtwistle and the hospital doctors were the 
basis of Dr. Rathgeber’s opinion, they should have been produced as 
witnesses and subjected to cross-examination. The cause of the pneu- 
monia was an important part of the plaintiff's case on the amount of 
damages, and the error was, therefore, prejudicial. The judgment in 
favor of Edward Birtwistle must be reversed to the end that there 
may be a venire de novo. 





IN RE WITSENHAUSEN etal. 


(Essex Common Pleas, May, 1919) 


Change of Names—Common Law Right—New Jersey S'atute— Views of Vurious Cusea— 
Wife’s Consent—Effect of Advertising Proposed Change. 


In the matter of the application of Louis Witsenhausen et al. 
to change names. 


STICKEL, J.: The statute under which these applications are 
made will be found in Vol. 3 of the Compiled Statutes, p. 3685. Sec- 
tion 2 of the statute is as follows: “That if the Court to which such 
application shall be made shall be satisfied by such petition so verified 
or by affidavits presented that there is no reasonable objection that 
such person should assume another name, such Court shall make an 
order authorizing such applicant to assume such other name from 
and after some time not less than thirty days to be specified in such 
order.” 

There is nothing in the common law prohibiting a man from 
taking another name if he so desires, nor is there any penalty or 
punishment for so doing, except that if a man assumes another name 
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with the purpose of thereby defrauding another he might, perhaps, 
be enjoined from the use of such name. The statute in question does 
not repeal the common law by implication or otherwise, but merely 
gives an additional method of effecting a change of name, one whereb:- 
a record may be kept of such change of name and whereby judicial 
sanction to such change of name may be secured. However, when 
application is made under the statute for such judicial sanction, the 
judicial authority appealed to must be satisfied that there is “no rea- 
sonable objection” to the change of name, or to the assumption of 
the new name. 

The applicant, Witsenhausen, claims that his name creates dif- 
ficulties for him in business; that the name is difficult to spell and to 
pronounce; hard to write, and too long. This is probably true, but 
the applicant asks not alone that his be shortened to avoid the claimed 
difficulties, but that he be permitted to assume a name which will 
hide or camouflage his nativity. His prayer is that his name be 
changed from Witsenhausen to Whitman. It is evident that the 
petitioner not only wants to get away from his long name, but that 
he wants to secure a name which has what he considers an American 
ring to it. It is probably true that there is no absolute right in any 
person in any particular name to the extent of preventing another 
from assuming the same name. But it seems to me that there is 
“reasonable objection” to a change of name which is, in fact, an appro- 
priation by one person of the surname of someone else, and that 
there is also “reasonable objection” to a change of name where the 
purpose or effect of such change is to conceal the race, extraction or 
nativity of the petitioner. 

It is suggested that this man’s name results in confusion in his 
business and among his friends, because of its length and the dif- 
ficulty of its spelling. This may be so, but will there be any less con- 
fusion if he is permitted to adopt the name of Whitman and to drop 
entirely the name by which he is known in the community and among 
his friends. The petitioner may change his name to Witsen, Wittman 
or Widman, but not to Whitman. 

In the matter of the application to change the name of Schietlin 
to Shetland, because of the difficulty in spelling the name and the 
way in which it is spelled and the pronunciation given to the name, 
I think the petitioner will be givén all the relief he is entitled to under 
the statute if he is permitted ta change his name from Schietlin to 
Schetlin. 

In the matter of the application of Robert Galvin to change his 
name to Robert Goldberg, the application will be granted, since it 
appears that while in Ohio he ‘had his name changed from his family 
name, Goldberg, to Galvin, and that he desires to change back to the 
family name because of the objection of his parents to the name Gal- 
vin. 

The application of Garbowski to change ‘his name to Garb will 
be granted. 
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An application was also made to this Court to change the name 
Schmidt to Smith, but the petitioner upon hearing the Court express 
the foregoing views did not press his application, especially since it 
appeared that the mother and father of the petitioner were living and 
known under the name of Schmidt, and that the only reason for the 
change was the desire of the applicant to acquire what he considered 
an American name. 

The point was made that the petitioners, having advertised, as 
required by the statute, their intention to apply to the Court for per- 
mission to assume another stated name, there might be some question 
as to the power of the Court to permit the assumption of a name 
other than the one advertised, and that the Court must either grant 
the petition or deny it. This contention is not well founded. All the 
statute requires is that the applicant advertise that he intends to 
apply to the Court for permission to assume another name and there 
is no obligation on him to state what other name he intends to assume. 
Nor does the fact that he does advertise his intention to apply for 
permission to assume another stated name deprive the Court of 
jurisdiction to consider whether or not there is reasonable objection 
to the assumption of that name, and, if so, to permit him to assume 
some other name to which there is no reasonable objection. 

The purpose of the statute is merely to give notice of the intention 
of the applicant to apply for leave to assume another name, and there 
is no requirement in the statute that he specify the name he intends 
to request permission to assume. Any other view of this matter 
would have the effect of limiting the Court’s power, so that it must 
either permit the assumption of the name advertised or deny it, and 
it would deprive the Court entirely of the right to consider what 
other name the petitioner might reasonably assume. 

A very interesting discussion on this question of the right to 
change a name will be found in 6 N. Y. Common Pleas Reports, p 566. 

The Court desires also at this time to say that in applications of 
this kind, where the petitioner is married, the wife of the petitioner 
must appear and give her consent to the change of name. 

It might be said in passing that the opinion of this Court is not 
dictated by any desire to protect persons in the possession of so-called 
American names, for a glance at the honor roll of this country in the 
recent world war will indicate that there is no such thing as a dis- 
tinctly American name, and no odium need attach after the way our 
boys with foreign names fought in this great war to the possession 
of a name indicating foreign extraction. The thought of the Court 
is that there is a reasonable objection to judicially sanctioning the 
change of a man’s name where the result is to hide his nationality or 
parentage, and perhaps create the temptation to masquerade as being 
actually of the nativity indicated by the assumed name. A number of 
instances have come under the notice of the Court where names have 
been changed without judicial sanction for the purpose of mas- 
querading as of a race or nativity not actually possessed by the per- 
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son, and where such masquerading has been productive of serious 
consequences. Such assumption of another name cannot, as I have 
said, be prohibited or prevented at common law, but that fact does 
not furnish a reason why this Court should judicially sanction a prac- 
tice which would afford the opportunity or, perhaps, create the tempta- 
tion to so masquerade, although, of course, it is not intended by any- 
thing heretofore said to impute or ascribe ulterior motives to the 
present applicants. 


[NOTE BY EDITOR—A New York case, also decided in May, is given below, for com- 
parison]. 





Just as these pages are being printed the surprising news comes 
that Vice-Chancellor Leane has resigned his position (on June 12) 
and it has been accepted by the Chancellor. This alert and hard- 
working Chancellor took office Nov. 38, 1916, and now concludes he 
prefers to practice law. The Bar of North Jersey will greatly miss a 
Judge who has earned the reputation of dispatching business before 
him with unusual celerity, and who has been very jealous, and 
properly so, of the dignity of the Bench and the real equities of every 
Chancery case. 





MISCELLANY 


LAWYERS’ CLUB BANQUET. The song interlude ended, the 


honor guest recalled that at a re- 
cent dinner given in his honor by 
the Hudson County Bar Associa- 
tion he had signalized that func- 
tion with a homily on intolerance 
as exhibited by the advocates of 
prohibition, and he quickly made 
it appear that it was not only the 
alleged “intolerance” of the pro- 
hibitionists that was to be repro- 
bated, but that the intolerant 
spirit manifested in the function- 
ing of governmental agencies was 


On April 26 the Lawyers’ Club 
of Essex county had its usual an- 
nual banquet. Among the speak- 
ers were Vice-Chancellor Lane, 
City Commissioner Raymond and 
General Henry DeWitt Hamilton, 
of the New York Bar. 

Vice-Chancellor Lane, as re- 
ported in the Newark “Evening 
News,” who was introduced as 
the first speaker, following a 
silent toast to the memory o 
Clarence S. Blake, for years sec- 
retary of the club, who died re- 


cently, opened with an expression 
of appreciation of the “uniform 
courtesy and fine consideration” 
accorded to him by the Bar from 
the day he was raised to his pres- 
ent judicial office, which expres- 
sion started the diners off with a 
lusty “For he’s a jolly good fel- 
low,” etc. 


equally objectionable. 

“There is a spirit of intolerance 
abroad in this land that must be 
curbed,” Mr. Lane declared. “It 
is,” he went on, “the natural out- 
growth of the War, but the War 
is over now. During the War we 
were all united in one common 
cause and we sank our individual 
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differences as of right we should, 
and submitted without a murmur 
to every measure designed to ef- 
fectuate the winning of the War. 
We submerged our individual 
wills in the will of the authorities 
for the time being. The result has 
been that now, whenever an opin- 
jon is expressed, an act perform- 
ed, a course of conduct proposed 
that may run counter to prevail- 
ing notions of what ought to be, 
the person doing it is stigmatized 
as a traitor or worse, and, in the 
opinion of his critics, should be 
dealt with accordingly. That feel- 
ing appears to be strong in gov- 
ernmental circles, and the demon- 
stration of that feeling by acts is 
the greatest danger that now con- 
fronts the people. 

“This country is not now, and 
perhaps never will be in any great 
danger from the I. W. W. and 
those of that ilk; so long as the 
great mass of the population re- 
mains rural we will be safe. The 
storm centers of the cities get 
large space in the newspapers, yet 
as compared with the great widely 
distributed rural population they 
areas nothing. But though safe 
inthe long run, we are headed for 
trouble if we do not return to our 
pre-war constitutional life. We 
lorget that intolerance breeds in- 
tolerance, and that the attempted 
suppression of ideas leads to re- 
taliation. 

“The man who counsels adher- 
ence to the Constitution is con- 
victed by that act of being a reac- 
tionary. There are those who 
would have the Constitution re- 
garded as ‘a mere scrap of paper,’ 
but the ideas of the Constitution 
are as much a living principle as 
‘ver. Government is to be by the 
consent of the governed, and by 
that token the people have the 
night to agitate at any time for a 








change, secure from the will of 
the majority. The Constitution 
guarantees the right to life, liberty 
and property. Included in these 
rights is the right of free speech, 
more important than anything 
else, and the moment the govern- 
ment infringes upon that right 
there is danger. The danger is not 
the I. W. W., nor Bolshevism, but 
rather that spirit of intolerance 
engendered during the War which 
tends to treat as a traitor any who 
disagree with us.” 

Mr. Lane concluded his talk 
with a humorous allusion to the 
diversity of the litigation that has 
latterly come before him, the 
range of which, he suggested, was 
so great that he was puzzled at 
times as to whether he was sitting 
asa Judge in the equity branch of 
the State’s system of jurispru- 
dence, or in a Court of common 
law, or as a Common Pleas Judge. 

“Yesterday,” he went on to ex- 
plain, “I was asked to release an 
I. W. W. worker from the Middle- 
sex County Jail, brought before 
me on a writ of habeas corpus; I 
released him. Next, I was asked 
in another habeas corpus proceed- 
ing to pass upon the constitution- 
ality of the 160th section of the 
Criminal Procedure Act. Today, 
in still another habeas corpus pro- 
ceeding, I was called upon to de- 
termine whether an inmate of an 
insane asylum was being held 
there legally, and I let him out, 
and then I had to determine 
whether a woman living apart 
from her husband should have 

22.50 or $30 for her support.” 

Mr. Raymond declared himself 
to be in line with the sentiments 
expressed by Mr. Lane relative to 
the importance of getting back to 
first principles. “We lawyers,” he 
said, “may look upon ourselves as 
guardian trustees of the Constitu- 
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tion in a special sense, and con- 
sideration of that instrument will 
not be time wasted.” 

He indulged in a review of the 
growth and development of dem- 
ocratic principles in England and 
America, and contrasted with 
these the autocracy that obtained 
in continental Europe, in the dif- 
ferent countries of which, he said, 
there was never developed a real 
scheme of parliamentary govern- 
ment. To the democratic spirit of 
England and America, both ‘no- 
toriously unprepared when that 
most perfect military power, Ger- 
many, launched itself against the 
civilized world,’ Mr. Raymond at- 
tributed the overcoming of that 
power. 

During the War, Mr. Raymond 
said, there was a departure from 
the restraints of the Constitution, 
but the signs of the day should 
impress upon the people that no 
over-emphasis can be placed upon 
the importance of again keeping 
the different departments of gov- 
ernment—the Executive, the Leg- 
islative and the Judicial—within 
their constitutional bounds. 

General Hamilton quoted the 
old maxim, “Inter arma silent 
leges,” in his defense of the court- 
martial procedure from the charge 
that the punishment administered 
is more severe than right and fair- 
ness warrant. “I know General 
Crowder,” he said, “and I take my 
hat off to what I believe to be his 
inherent fairness, and for the mag- 
nificent service that he has ren- 
dered in connection with the se- 
lective draft.” 

From his own knowledge of 
courtsmartial he desired to speak 
a word of commendation for the 
strict care the military Judges ex- 
ercise to do the right thing and to 
strictly guard the rights of the ac- 
cused. As a matter of course, he 


said, in times of war greater se. 
verity is exercised than in “piping 
times of peace.” 





HUMORS OF THE LAW. 


_ 


At a trial for assault and bat- 
tery, “Harper’s Magazine” says, a 
Southern darky testified that the 
man who was knocked down lay 
on the ground five minutes. The 
opposing lawyer tried to dis- 
credit the witness, and, pulling 
out his watch, asked the negro to 
tell him when five minutes had 
elapsed. The witness told him 
correctly. The astonished lawyer 
later asked for an explanation. 
“Why, boss,” was the reply, “I 
jest figured it out.” “But how?” 
“Why, by de clock on de wall be- 
hind you, sah.” 


The prisoner faced the judge in 
a New Orleans Court: 

“How many times have you 
been here before?” 

“Never, sir,” answered the man. 

“But your face is so familiar.” 

“T tend bar across the street 
from the St. Charles, sir,” replied 
the prisoner. 





A BIDLESS AUCTION. 


A correspondent sends us a 
clipping from a Toronto news- 
paper entitled “Where U. S. 
Courts Are Laughed At,” refer- 
ring to lawbreakers who formerly 
manufactured illicit whiskey 1n 
Kentucky, and of scallawags in 
Missouri “fifty years or so ago.” 
We see nothing in it applicable to 
the present times, although we 
find the following account, if true, 
about a Missouri matter in days 
after the Civil War, interesting 
enough to reproduce: 

“On one memorable occasion 
St. Clair county proposed to wipe 
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out its tax indebtedness by hold- 
ing a great public vendue, which 
would raise a huge sum. At the 
appointed hour practically every 
citizen gathered for the auction, 
bringing a horse, a cow, a couple 
of pigs or some other property 
which he proposed to contribute 
to the common fund. ‘The first 
yrticle was put up and bids were 
called for. No one answered. It 
was withdrawn, and another ar- 
ticle substituted. Again no bids. 
Hundreds of articles were offered 
one after another, not a single bid 
being made. The sheriff was at 
his wits end. Finally he noticed 
that one hillman named Sam 
Peden had offered nothing. So he 
proposed to seize a couple of his 
cows. Peden drew a rifle and gave 
the sheriff two minutes to disap- 
ear. This made him the hero of 
the community and for twenty-six 
years thereafter he was elected 
and re-elected to the position of 
county Judge. Once he was ar- 
rested and served a short sen- 
tence, returning to be acclaimed a 
greater hero than ever. In the 
course of the long fight the tax 
books with all the records were 
destroyed, so that it would be im- 
possible for the Federal Courts to 
determine who was in default. In 
each case the struggle has ended 
ina compromise, with loss to the 
bondholders. It is probable that 
the entire value of Dallas county 
today is not equal to the amounts 
due, including principal and inter- 
est on the bonds issued more than 
lorty years ago.” 





PROFESSIONAL ETHICS. 
The following questions and 
answers appear among those re- 
cently published by the Commit- 
tee on Professional Ethics of the 


New York County Lawyers’ As- 
sociations : 

Question: In the opinion of 
the Committee may an attorney, 
without the consent of his client, 
disclose to the proper authorities 
of the United States, information 
received from a client in the 
course of confidential employ- 
ment respecting a past trans- 
action, that the client has paid 
money for a promise to secure his 
preferential treatment after in- 
duction into the military service 
of the United States? 

Answer: In the opinion of the 
Committee, the disclosure should 
not be made without the consent 
of the client. The facts do not 
seem to the Committee. to differ- 
entiate the case from the recog- 
nized legal duty of preserving 
confidences of a client respecting 
past crimes. 

Question: In the opinion of 
the Committee: (a) 1's it proper 
for the attorney of a purchaser of 
real estate to ask for and receive 
a part of the brokerage commis- 
sion from the principal broker in 
the transaction, by agreement 
with the latter, where the at- 
torney, at the request of the pur- 
chaser, and with the knowledge 
of the seller, conducted part of the 
negotiations resulting in the sale 
and where both seller and pur- 
chaser had full knowledge of the 
proposed division of brokerage 
agreed upon between the attorney 
and the principal broker, and 
where the attorney receives no 
other compensation from the pur- 
chaser? (b) In the circumstances 
stated is it proper for the attor- 
ney to ask for and receive a 
brokerage commission from the 
owner of the property? 

Answer: In the opinion of the 
Committee, there is no essential 
impropriety in either of the 
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courses suggested, provided both 
principals are fully apprised of the 
facts, and assent thereto. It is 
desirable, however, that each prin- 
cipal should know that the other 
so assents, in order to avoid any 
impression in the mind of either 
that the other has been over- 
reached by the attorney. The 
Committee deems it wise, also, to 
remind attorneys that they should 
not voluntarily put themselves 
into positions where the condi- 
tions of their compensation may 
interfere with the full discharge of 
their duty to their clients. 

Question: An attorney 1s con- 
templating entering the business 
field under his individual name, or 
under his individual name incor- 
porated. He also desires to prac- 
tice law. In the event that he 
does so enter business using his 
name either individually, or as the 
name of a corporation, would the 
Committee consider it improper if 
he is to practice law using the 
same name, or having his name 
appear in a partnership? 

Answer: In the opinion of the 
Committee a lawyer may, without 
impropriety, continue to practice 
in his own name, or permit the 
use of his name in the style of a 
law-partnership of which he is a 
member, although he be also en- 
gaged in business under his in- 
dividual name, or under his in- 
dividual name _ incorporated,— 
subject always to the consider- 
ations suggested in the answer to 
Question No. 114. « 

In that answer, the Committee 
has expressed its opinion, to 
which it adheres, that there is not 
in this country any accepted 


standard of professional propriety 
which warrants condemnation of 
a lawyer for engaging in business 
while in active practice; but that 
if he does so, he must conduct his 


business with due observance of 
the standards of conduct required 
of him as a lawyer; that the 
business must not be inconsistent 
with his duties as a member of 
the legal profession ; and that it js 
improper either to make the busi. 
ness a means for the solicitation 
of professional employment, or to 
put the solicitation of business 
upon the ground that he is 
lawyer. 

If the corporate form is adopted, 
the corporation must, of course. 
not practice law nor deal in the 
professional services of _ the 
lawyer; and the Committee calls 
attention to the possibility that 
by granting to a corporation the 
unlimited right to use in its busi- 
ness the name under which the 
lawyer practices (as distinguished 
from his mere surname), he may 
lose control over the uses to 
which his professional name may 
be put, should the control of the 
corporation pass out of his hands. 

A number of the members of 
the Committee do not favor the 
practice of using the individual 
name of the lawyer as the name of 
a corporation, or of a trade- or 
business-organization. 


MR. JUSTICE MINTURN’S ADDRESS 

Speaking at the annual meeting 
of the Sussex County Historical 
Society in its building on June 9, 
Supreme Court Justice James F. 
Minturn deprecated the tendency 
of many people, particularly of the 
cities, to place money-making be 
fore everything else. 

“All too many,” said the 
speaker, “concentrate in securing 
dollars with no thought of the re- 
sult of their efforts, of the good or 
evil that may result.” He told 0! 
the life struggle of the money- 
makers, with the inevitable end- 
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ing—their reunion with the com- 
mon clay. “Their little play on 
the stage of life is no more,” said 
he, “but the divorce courts, the 
surrogate’s offices and Orphans’ 
Courts are filled with the story 
that constitute their monuments 
They have run their race and the 
Courts, the white lights and the 
lawyers are the beneficiaries.” 

The speaker pointed to the 
achievement of the Historical So- 
ciety as an “altruistic and God- 
like kind of wealth,” and com- 
pared the pastoral life of Sussex 
County with the unceasing toll of 
the sweltering cities. 

Touching on the liquor question 
very lightly, Justice Minturn 
stated that in the early days of 
Hoboken, soon after the Dutch 
settled it, the Indians attacked the 
village, killed all inhabitants and 
left no building standing but a 
brewery. “That brewery still 
stands, my friends,” he said, “and 
I’m afraid it will continue to stand 
until those other savages at 
Washington, sweeping down like 
the Indians did in former days, 
wipe it forever out of existence.” 





SOME STATE NOTES. 


Mr. Richard F. Jones, of New- 
ark, has removed his law offices 
from the Prudential Building to 
790 Broad street. 

Mr. Harvey Rothberg, of Plain- 
field, recently returned from army 
service, has opened law offices at 
119 West Front street. 

The law firm of Condict, Con- 
dict & Boardman, of Jersey City, 
has been dissolved. Messrs. Con- 
dict & Condict will continue prac- 
tice at 15 Exchange Place, and 
Mr. Richard Boardman has 
opened offices for himself in the 
same building. 

Mr. Percy H. Stewart, of Plain- 
field, former mayor of this city, 


and a member of the New York 
Bar, has been appointed by Gov- 
ernor Runyon to the State Board 
of Education, succeeding Con- 
gressman Ernest R. Ackerman, 
resigned. 

Mr. Frank C. Sayres, of Cam- 
den, has been appointed a mem- 
ber of the State Tenement House 
Commission, succeeding John A. 
Campbell, of Trenton. 

Mr. Clifford L. Newman, of the 
Paterson Bar, is now Acting 
Mayor of that city, Mayor Amos 
H. Radcliffe having resigned to 
take his seat in Congress. 

County Clerk Frank F. Patter- 
son, Jr., of Camden county, has 
been elected President of the 
West Jersey Trust Company, suc- 
ceeding Lawyer Norman Grey, 
resigned. Mr. Grey has been 
elected President of the Washing- 
ton-Virginia Railway Company. 

Dr. Obadiah C. Bogardus, of 
Keyport, has been appointed a 
member of the North Jersey Dis- 
trict Water Supply Commission, 
to succeeed former Senator Wil- 
liam E. Ramsay, of Perth Amboy, 
whose term expired. The term is 
four years and the salary $3,000 a 
year. 

Joseph M. Byrne, banker, 
broker and real estate operator, 
of Newark, accepted an appoint- 
ment from Governor Edge as a 
member of the New Jersey State 
Board of Control of Institutions 
and Agencies, formerly known as 
the Board of Charities and Cor- 
rections. 





IN MEMORIAM. 


Mr. Justice James F. Minturn 
relapses into poetry sometimes— 
probably a great relief from writ- 
ing technical opinions—and re- 
cently, after the death of Miss 
Elizabeth Allen, the State-wide 
known teacher, wrote the follow- 


ing: 
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RESURGAM. 


In vernal days of beauteous youth, 
With smile refulgent of a love divine, 
She came, and saw the wreck 

Of wearied souls in toil unending, 
And in a vision Christlike bore their 


cross— 
Aye, bore it uncomplainingly, 
Through all the burden and travail, 
The toil and yearning of the weary 
years. 


Oh! noble and unselfish soul, 

The crown divine awaits thee! 

For through the healing mists of time, 
Thy memory like some incense sweet, 

Will rise to cheer a race unborn, 

And point the way to loving sacrifice. 


As after some tempestuous storm, 

The lowering clouds will pass away, 

And in the distant eastern sky 

The bow of hope and faith appears, 

To paint the word ‘“‘Resurgam;” 

So in this day, Oh! Thou Eternal One, 

When she appears to lay her burden 
down, 

Illumed we see Thy face, to welcome 
her; 

At her approach, Thy loving hands 
o’er her 

Extend as in a benediction. 

OBITUARY. 

Mr. RicHarD STEVENS. 

On May 18 Mr. Richard Stev- 
ens, of the law firm of Besson, 
Alexander & Stevens, 1 Newark 
street, Hoboken, died after only a 
few days’ illness of acute pneu- 
monia. 

Mr. Stevens, the last of the four 
sons of Edwin H. Stevens, foun- 
der of the Stevens Institute of 
Technology, was born in Paris, 
May 23, 1868. He attended St. 
Paul’s School in Concord, N. H. 
Then he went to Columbia Uni- 
versity, graduating in 1890, and 
from the Law School two years 
later. He was admitted to the Bur 
at the November Term, 1893, but 
other pursuits, in greater part ex- 
emplifying that same public spirit 
which moved the elder Stevens to 
found the Institute which bears 
his name, took up most of his 
time, so that he devoted himself 
little to the practice of his profes- 
sion 

In 19023 Mr. 








Stevens accepted 


appointment as probation officer, 
and had served his city in that c¢a- 
pacity, with Mrs. Alexander as 
one of his assistants, ever since. 
As another mark of public spirit, 
Mr. Stevens last year gave the use 
of the Stevens mansion to the 
Government for the housing of 
convalescing soldiers, removing 
his family to another building on 
the estate. Fifteen years ago he 
presented a building to the Ho- 
boken corps of the Salvation 
Army, and himself led in the dedi- 
cation exercises. Interested in 
charities in a large way, he pro- 
vided outings every year for the 
poor of Hoboken. 

Mr. Stevens was president of 
the Hoboken Land and Improve- 
ment Company, a director of the 
First National Bank of Hoboken, 
a United States commissioner of 
jurors for the District of New Jer- 
sey, a trustee of the New Jersey 
Industrial School, of the Stevens 
Institute of Technology and of the 
Holy Innocents Church, which 
was built by his mother. He was 
also treasurer of Christ Hospital 
in Jersey City. 

A lover of outdoor amusements, 
Mr. Stevens won the Middle 
States tennis championship, also 
the New Jersey State champion- 
ship, and was treasurer of the 
United States Tennis Association. 
He was also an_ enthusiastic 
yachtsman. He was a member of 
the Union, Racquet and Tennis, 
and New York Yacht Clubs. 

He is survived by his wife, Mrs. 
Elsie Stevens, two sisters, Mrs. 
Wittpenn, wife of Naval Officer 
H. Otto Wittpenn and Mrs C. B 
Alexander, a son, Richard Stev- 
ens, Jr., and three daughters, the 
Misses Dorothy, Elsie C. and Car- 
oline B. Stevens. The last named 
went to France in 1915, and 
served there for two years as an 
ambulance driver. 
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